ACCOUNT. 
See Equity, 3. 


ACTS OF THE LEGISLATURE. 


1. An Act, to be in derogation of common right, must be 
confined in its provisions to a particular individual, or 
set of men, separate and apart from the rest of the com- 
munity. Flint River Steamboat Co. vs. Foster, : 


. The Legislature being the Sovereign powerin the State, 
whilé acting within the pale ofits constitutional competen- 
cy, it is the province of the Courts to interpret its man- 
dates, and their duty to obey them, however absurd or 
unreasonable they may appear. dvd. 


See Augusta,2. Constitution, passim. 
ADEMPTION OF LEGACY. 
See Will, 1. 
ADMINISTRATORS AND EXECUTORS. 


1. The returns of an administrator, executor, or guardian, 
are only prima facie evidence in their favor, and may 
be impeached, the burden of proof being on the party 
impeaching them. Brown vs. Wright, - - 


. At Common Law, an administrator de bonis non, is enti- 
tled only to the goods and effects which remain unad- 
ministered, in specie, and to the debts due the intestate 
unpaid. Oglesby vs. Gilmore, - - - - 
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3. A sale of negroes under an order of the Court,is an ad- 
ministration as to them, which will charge the adminis- 
trator and his sureties, and vests the note taken for such 
sale in the administrator. Ibid. 


4. If such note is sued on by the administrator as such, it 
is mere descriptio persone. Ibid. 


5. A judgment recovered in his name is a debt due tohim, 
upon which suit may be brought in his own name. Jb. 


6. Under the Act of 1845, the administrator de bonis non 
can call the removed administrator to account. Ibid. 


7. Where a fund is in Court, raised upon a judgment in 
favor of an administrator, upon which he sets up a claim 
for advances, the Court cannot, on motion, order it paid 
to the administrator de bonis non, but he must resort to 


a billin Equity. bid. 


8. In the distribution of assets of an intestate, judgments 
rendered against the intestate, rank next to debts due 
the public. Davis et al.vs.Smithetal | - . 


9. Judgments obtained against the administrator, rank no 
higher than the demands on which they are founded. Jb. 


10. Promissory notes are upon the same footing with 
“bonds and other obligations.” Ibid. 


11, A covenant of warranty, when broken, is a specialty, 
and the damages are to be paid rateably with bonds and 
other obligations. Jd. 


12. A surety who has paid the debt of his principal is 
subrogated to all the rights of the payee in the distribu- 
tion of assets. Id. 


13. An administrator in Georgia can neither sue nor be 
sued in another State ; if, therefore, he is notified to ap- 
pear and defend an action of ejectment, brought in the 
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State of Alabama, against one to whom his intestate has 
sold land with a covenant of warranty, and he disre- 
gards the notice, he is not thereby made liable as for a 
devastavit. Ibid. 


14. It isthe duty of an administrator, when sued bya cred- 
itor, so to plead as to protect the rights of all the credi- 
tors of the estate, of whose demands he has notice; and 
if he fails so to do, he i8 personally liable. Id. 


15. An administrator is not made personally liable for fail- 
ing, in a suit against him by a creditor, to plead an out- 
standing covenant of warranty, made by his intestate, if 
at the time of the rendition of the judgment in such suit, 
there was no breach of the covenant. Jb, 


16. Where the demands are mutual, a set off will be al- 
lowed in favor of a defendant, in an action brought by an 
executor or administrator, on a demand due his testator 
or intestate in his life-time. Ray, Admr. vs. Dennis, - 


17. Where a judgment was rendered against an intestate 
in his life-time, as principal, and his surety, and the sure- 
ty has paid off the same since the death of the intestate : 
Held, that such payment, under the Statute of this State, 
had relation to the date of the judgment, so as to enable 
the surety to remunerate himself out of the property of 
the principal. Id. 


18. When a defendant pleads a set-off of a larger amount 
than the intestate’s demand, the plaintiff may reply by 
showing that the estate is insolvent, and that there are 
outstanding debts of higher dignity thanthe defendant’s 
set off, sufficient to exhaust the assets, for the purpose 
of protecting the administrator from an absolute judg- 
ment. Ib. 


See Election, 3. Limitation of Actions, 4. Promissory 
Notes,6. Will, 3. 
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ADVERSE POSSESSION. 
See Limitations of Actions. Possession, 1, 2, 3. 
AMENDMENT. 


1. Where there is a cause of action set forth in the plain- 
tiff’s declaration, though defectively set forth, it is amend- 
able at Common Law, and more especially, under our 
Statute of 1818, which contemplates a very liberal prac- 
tice in allowing amendments, both to declarations and 
answers. Christian vs. Penn, - ° ‘ 


See Equity, 8, 19, 20,21, 22. Writ of Error, 3. 


APPEAL. 


See Practice, 8. 


ASSIGNMENT. 


See Judgment, 2. 


ATTACHMENTS. 


1. Where an attachment, issued under the Act of 1799, 
more than thirty days before the next Court in the coun- 
ty in which it was levied, and was made returnable near- 
ly twelve months after its date: Held to be null and void 
by the express declaration of the Act. Casey vs. Wiley 
& Co. - - - - ‘ . - - 


2. The property of a foreign corporation within this State, 
is liable to be attached, under our attachment laws. 
South Carolina R. R. Co. vs. McDonald, - - 

See Lien, 5. 

ATTORNEY’S CLERK. 


See Interrogatories, 3. 
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ATTORNEY. 


See Sheriff, 2. 
AUGUSTA. 


1. Under the charter giving them authority to establish 
by-laws and ordinances, respecting streets, wagons, §c. 
the City Council have authority to regulate the weight 
which should be carried by loaded wagons, over the 
streets of the city. Nagle vs. The City Council, : 


. By the terms of the charter, the City Council are ves- 
ted “with full power and authority to make such as- 
sessments on the inhabitants of the city, or those who 
hold taxable property therein, for the safety, benefit, 
convenience and advantage of the said city, as shall ap- 
pear to them expedient : Held, that the assessment ofa 
tax, on the value of the real estate within the corporate 
limits, for the purpose of constructing a canal for the bet- 
ter securing an abundant supply of water for the city, 
is not a violation of the charter, or contrary to the laws 
of the State. Frederick vs. The City Council, - 


BANKS. 


See Constitution, 8. Evidence, 12. 
BANK CHECK. 


1. If the holder of a Bank Check neglect to present the 
same for payment within a reasonable time, and the 
Bank fail in the meantime, the drawer is dischar- 
ged from liability, to the extent of the injury he has 
sustained by such failure. Daniels vs. Kyle and Bar- 
nett, - - - - . . ‘ 


2. The same doctrine applies to all holders, whether pay- 
ees, or transferees. Ib, 


BANKRUPT LAW. 


1. According to the provisions of the Bankrupt law of 1841, 
VOL, Y. 75 . 
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when a bankrupt has obtained his certificate of dis- 
charge, under that Act, it is conclusive evidence of it- 
self, of such discharge from all debts, contracts, and 
other engagements, existing at the time of such dis- 
charge, unless impeached for fraud. Blake vs. Bigelow 
etal. - - - - - - - 


BASTARDY, 


1. An indictment is sufficient, which charges the defend- 
ant with being the father of the child, and that he refu- 
sed to give bond, when required to do so in terms of the 
law. Walkervs. The State, - - - - 


2, A bastardy warrant reciting that the defendant has been 
charged, upon the examination of a single woman, with 
being the father of a bastard child, is admissible in evi- 
dence to prove the arrest, although it does not specify 
that he was brought before the Justice to give security, 
&c. Ibid. | 


BILLS OF EXCHANGE. 
See Bank Checks, 12. Promissory Notes. 
BOND FOR TITLES. 


See Limitation of Actions, 1. 


BONDS. 


1. A bond executed by a debtor, arrested by ca. sa. to ap- 
pear at Court, to take the benefit of the Honest Debtor’s 
Act, for less than twice the amvuunt of the creditor’s debt, 
is valid, and binding. Colley vs. Morgan, - 


2. A Constable’s bond made with one security, instead of 
two, as required by the Statute, is a “— ay 
bond. Justices, &c. vs. Ennis, - « 
Query ? Whether good as a Statutory ned ‘oid. 
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3. A claim bond should be made payable to the Sheriff. 
Anthony vs. Brooks, - - - 576 


BOOKS. 


See Evidence, 10. 


CANCELLATION OF DEEDS. 


See Equity, 18, 25. 


See Bonds, 1. Sheriff, 1. 


CERTIORARI. 


1. It is the duty of the Judges of the Superior Courts, to 
grant a certiorari, to all cases in a Justices’ Court, up- 
on a proper case made before him. Per Lumpkin, J. 
in Dickinson vs. McCamey, - - . : 


CESTUI QUE TRUST. 
See Trust, 1. 


CHARGE OF THE COURT. 


1, It is the right of the Judge, to express his opinion on 
the facts, to the jury, but not to direct their finding. 
Holder vs. The State, - - ‘- P - 


2. In criminal cases, it is the right and duty of the Judge, 
to instruct and officially direct the jury, as tothe law of 
the case, whilst they have also the right to judge of the 
law, as well as of the facts. Ibdid. 


3. In an indictment for murder, the Court instructed the 
jury, that “they must find the defendant guilty of mur- 
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der, of voluntary manslaughter, or not guilty: Held, that 
the charge was an improper interference with the rights 
of the jury to find on the facts, because it precluded 
them from all inquiry, as to any other grade of offence, 
than those specified. Ibid. 


4. For the Court to announce, at the close of the testimo- 
ny, that its mind was fixed and unalterably made up, upon 
the merits of the case, and then to arrest the argument 
before its conclusion, is an unwarrantable interference 


with both the rights and privileges, of both counsel] and 
jury. Beall vs. Mann, - - » . 


5. The Court has the power to express to the jury, its opin- 
ion upon the facts, but to its exercise there are assign- 
able limits, and, in a doubtful case, this infringement up- 
on the peculiar province of the jury, would constitute 
sufficient ground for a new trial. Idid. 


See New Trials, 4, 5. 


COLOR OF TITLE. 
See Limitation of Actions, 1. 

COMMON RIGHT. 
See Acts of Legislature, 1, 2. 

CONFESSION OF JUDGMENT. 
See Practice, 8. 
CONFLICT OF LAWS. 
See Limitation of Actions, 8,9. Jurisdiction, 1 to 7. 
CONSTABLE. 


See Bonds, 2, 
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CONSTITUTION. 


1. The Act of 1796, authorizing the Inferior Court to is- 
sue execution against depositaries of public moneys, 
without trial by jury, is constitutional, so far as refers to 
money belonging to the public. Tvftet al. vs. Griffin, 


. But is unconstitutional, as to all others, than Collectors, 
Receivers, or other legally appointed public agents. 
Ibid. 


. If an Act of the Legislature is in contravention of the 
Constitution, either State or Federal, it is 7pso facto void, 
but it must be a plain and palpable case. Flint River 
Steamboat Co. vs. Foster, - - - - 


. “ Trial by jury, as heretofore used, shall remain invio- 
late,” means, that it shall not be taken away in cases 
where it existed at the adoption of the Constitution, 
and not that there must be ajury in all cases. Ibid. 


. An Act of the Legislature, authorizing a judgment to 
be rendered, without the intervention of a jury, is not, 
on that account, unconstitutional. did. 


. Trial by jury may be clogged with onerous condi- 
tions, without the Act being unconstitutional, unless it 
totally prostrates the right, or renders it wholly una- 
vailing. Ibid. 


. The Acts of 1841, and 1845, giving summary remedies 
against Steamboats, and other water-craft, on the Chat- 
tahoochee, and other rivers, are constitutional. Jb. 


. The Act of 1840, which provides for the appointment 

of a Receiver of assets of Banks which had forfeited 

their charters, and the Acts amendatory thereof, are 
remedial in their character, and do not gontravene the 
provision of the constitution, with reference to the ob- . 
ligation of contracts. Hail et al. vs. Carey, Assignee, 239 


See Acts of Legislature, 1,2. Laws of Georgia,1. Mag 
na Charta,1. Retail License, 1. 
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CONTINUANCE. 


1. The Supreme Court will control the discretion of the 
Court below, in refusing to grant a continuance th a 
criminal cause, where manifest injustice has been done 
the defendant. Howell vs. The State, - - - 


CONTRACT. 


. Ina promise by A to B, tc pay so much money, “so 
soon as he can collect it out of C, by law,” the qualifi- 
cation has reference to time, and not to the solvency of 
C. Woolbright vs. Sneed, - - - 


. In an action by B, on such a promise, it is necessary for 
him to prove that a reasonable length of time has elaps- 
ed, for the purpose of collecting the money, since the 


promise. Ib. 


. The Statute of Limitations does not commence running 
against B, until after the lapse of such time. Jb. 


. Where the undertakings of the parties to a contract are 
concurrent, and one is ready and willing, and offers to 
perform, and the other is not; the first is discharged 
from performance, and may maintain an action against 
the other. Biggers vs. Pace, - . - : 


. A demand of goods sold at the time and place specified, 
is prima facie evidence of the readiness of the purchaser, 


to pay for them. Ib. 


. Where goods are to be delivered and money paid, the 
actual tender of the money, will be dispensed with by 
the repeated declarations of the seller, that he will not 


receive it. Jb. 


. Notwithstanding the title may have passed from the 
seller to the buyer, yet, ifthe former will not surrender 
the goods, the latter may either bring trover for them, 
or else case, for the damage, from failure to deliver. 


Ibid. 
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8, A exposed certain slaves at public auction, which were 
knocked off to B. _ B, failing to comply with the terms 
of sale, agreed in writing, that the negroes might be re- 
sold, at his loss and expense: Held, that to charge B, 
A would have to show that the second sale was consum- 
mated: Held also, that B was liable for the difference 
in the two sales, notwithstanding A refused to let him 
have one of the negroes bid off by him, at the second 
sale, it appearing he was re-sold the same day, for the 
same price. Hicks vs. Ayer, - - - - 298 


9, Slight consideration is sufficient to sustain a contract in 
a Court of Law. Austell vs. Rice, - : ‘ 


10. Forbearance to prosecute a claim, or the compro- 
mise of a doubtful right, is sufficient to sustain a con- 
tract. Ibid. 


11. Fraud in the promisee, without damage to the promi- 
sor, is not sufficient to invalidate a contract. Ibid. 


12. The motive with which a party enters into a contract, 
is no part of the consideration. Hence, a disappoint- 
ment of the motive, by the fraudulent misrepresenta- 
tions of the promisee, is not a good defence. Ibid. 


See Equity, 12. Surety, 2., 


CORPORATIONS. 


1. A corporation is an artificial being—invisible, intangi- 
ble, and existing only in contemplation of law. Being 
the creature of the law, it possesses only those proper- 
ties which the charter of its creation confers upon it, ei- 
ther expressly, or as incidental to its very existence. 


Frederick et al. vs. The City Council of Augusta, - 6561 


See Augusta, 1,2. Constitution,8. Evidence,11, 12. Re- 
tail License, 1. 
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COSTS. 


See Slander, 1. 


COURTS, SUPERIOR. 


CREDITORS. 
See Lien, 4. 
CRIMINAL LAW. 


See Continuance,1. Jurisdiction,1to7. New Trials,1. Supreme 
Court, 1. 


1. Where anassailant intends to commit a trespass, to kill 
him is manslaughter ; but where a felony, the killing is 
in self-defence. The character of the deceased for vio- 
lence is admissible to elucidate this question. Monroe 
vs. The State, - - - - - ° 


. 


2. Such crimes as by the Common Law are followed by 
judgment of forfeiture of lands or goods, or both, are 
felonies in England. Adams vs. Barrett, - - 


3. Mayhem was not felony by the Common Law, except 
* by castration. Jb. 


4. In Georgia, the person injured is not bound to prose- 
cute the offender to conviction or acquittal, before he is 
entitled to bring an action for the civil injury, except in 
treason and felony, by the Common Law. Jb. 


See Bastardy,1,2. Chargeof the Court,1,2,3. Evidence, 2, 4, 
5,6, 7, 8, 9. 


DECLARATIONS. 
See Evidence, 3, 4, 5. 
DEEDS. 
See Equity, 13, 14, 15, 18, 25. 
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DEMURRER. 
See Practice, 1. 


DORMANT JUDGMENT. 
See Surety, 1. 
EJECTMENT. 


1. A demise in ejectment cannot be stricken out because 
the name of the lessor is used against his consent, if the 
plaintiff offers to indemnify him against all loss, and if 
the use of his name be rmecessary to the assertion of the 
plaintiff’s rights. Fain vs. Garthright, ; - 


. A party who brings a second action of ejectment, after 
being ousted under a previous recovery against him, 
must produce paramount title. Doe, ex dem. Johnson, 
vs. Lancaster, - - " . » - 


. Where the plaintiff inejectment had been in possession 
seven years under color of title, holding adversely : 
Held, that the action was maintainable against a defend- 
ant who had a regular chain of title, but had entered af- 
ter the expiration ofthe seven years. Watkins vs. Wool- 


folk, - . - - - . - 261 


See Equity, 5,6. Limitation of Actions, 10. Possession, 1, 2, 
3. Warranty,1,2,3. Witness, 1, 2. 


ELECTION. 


1. If A make two propositions to buy goods of B, one in 
writing, the other in parol, B has the right to elect 
which he will accept, and if he accepts the written one, 
the writing is the only evidence of the contract. Wool- 
bright vs. Sneed, - - - - - 169 


2. If the letter contains alternative propositions, the ven- 
dor has the right to elect, and an issue may be made be- 
fore the jury, as to which he did elect. Jd, 

VOL. Vv. - 76 
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3. A sells a tract of land to B, taking his notes for the par- 
chase money, and giving his bond for titles when the 
purchase money is paid; A receives one half the pur- 
chase money ; when B sells the land to C, executing 
his deed with a warranty of title; C buying bona fide 
for value, without notice that the legal title is in A. 
After the sale to C, and with knowledge of that fact on 
the part of A, A and B enterinto a verbal agreement that 
in payment of the balance of the purchase money due 
from B to A, B shall take up a note made by A to D, 
by substituting his own therefor, with A as his security ; 
and that if A is compelled to pay the debt thus made by 
B to D as surety, then the purchase money due from B 
to A on the original sale of the land, shall be again con- 
sidered as due, and A shall hold the legal title to the 
land as security for its payment. A pays the surety 
debt to D, and sues for and recovers the land from C; 
B dies, and the administrator of B files his bill, asking 
direction of Chancery as to the distribution of the assets 
among the creditors; A and C are both made parties 
to the bill and answer. A claims to be paid his pur- 
chase money ; C claims to be paid his damages for the 
breach of the covenant of warranty : Held, that the sub- 
stitution by B of his note in lieuof A’s note to D, is a 
payment of the purchase money due by B to A. And 
if the verbal agreement is considered as of: force, then, in 
Equity, A is not entitled to be paid out of the assets of 
B his purchase money ; and further, that A having elect- 
ed to rescind his original contract with B, by resorting 
to his legal title, and evicting C, by which the estate of 
B is made chargeable upon his warranty to C, A is to 
be held to his election, and shall refund to the estate of 
B, the amount of the purchase money which he has re- 
ceived, with interest Davis et al. vs. Smith et al. - 274 


See Contract,7. Equity,17. 


EQUITY. 


1. The Superior Courts in this State, have power and au 
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thority to grant new trials in Equity causes. Nell vs. 


Snowden, - - - - - - 


2. A bill filed for a general account and settlement of a 
partnership, may embrace every object necessary to the 
final and complete adjustment of the concern, without 
being demurrable for multifariousness. Wells and oth- 
ers vs. Strange, - - : . 


3. It is not necessary that a bill for an account should con- 
tain an offer by the complainant to pay the balance, if 
found against him, Ibid. 


4, All persons interested in the decree to be rendered, 
should be made parties to the bill. bid. 


5. A co-defendant to a bill in Equity, who is made so for 
mere form’s sake, and against whom no decree is pray- 
ed, may be examined as a witness, on the trial of the 
cause, if necessary. Ragan and Key vs. Echols, - 


6. If a complainant chooses to examine a defendant, who 
is primarily liable, he can obtain no decree against him, 
nor against his co-defendant, who is only secondarily li- 
able. Jb. 


7. No persons are parties defendants to a bill, except such 
as are named as such, and against whom a subpeena is 
prayed. Carey, Assignee, vs. Hillhouse, - - 


8. The amendments to a bill, generally refer to the time 
of suing out the original. They become part of it, and ~ 
with it constitute but one record. Jb. 


9. A copy of the bill and subpcena may be served by a 
private individual, as well as the Sheriff. 2. 


10. Where a defendant, described as such, in the bill, and 
against whom a subpeena is prayed, jis served with a 
copy, and with it, with a subpena, referring to the bill 
in its descriptive parts, and naming other defendants, 


22 


71 


251 
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but not containing Ais name: Held, that such service is 
sufficient to require such defendant to appear and an- 
swer. Ib. 


11. Where a bill is filed by an executor, for the purpose 
of executing the trusts declared by the will, the cestui 
que trusts need not necessarily be made parties. Beal et 
ux. vs. Crafton, - : - - - - 


12. The Water-lot Co. of the city of Columbus, conveyed 
by deed, to defendants, a piece of ground, upon condi- 
tion that the bargainees should be restricted tothe privi- 
lege of erecting and running a saw-mill, or saw-mills, on 
said premises: Held, that a Court of Equity will not res- 
train, by injunction, the owners from using the build- 
ing on said lot of land, for other purposes than those 
mentioned in the deed, after they have ineurred eonsid- 
erable expense in the construction thereof, or compel 
them to stop the machinery already in operation, no suf- 
ficient excuse being rendered by the company, for their 
failure or neglect, in not applying at an earlier period. 


Water Lot Co. vs. Brooks § Winter, - < é 


13. Though a trust in land need not be created in writing, 
yet, to take the case out of the Statute of Frauds, it must 
be proved by writing, and parol testimony is inadmisst- 


ble for the purpose. Miller et al. vs. Cotton et al. - 


14, Whenever a case of fraud is made by the bill, parol 
evidence will be admitted, for the purpose of establish- 
ing that case. But the facts alleging the fraud, must 
be plainly, fully, and distinctly set forth. 10, 


15. Even in cases of fraud, parol evidence is not regarded 
with favor, and the Court will not act upon it, if it be 
not strong and irrefragible, particularly where there has 
been long acquiescence on the part of the complain- 
ants. Ib. 


16. To justify the specific execution of a parol agreement, 
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its terms and conditions should be precisely stated. If 
the contract, which is sought to be performed, is vague 
and uncertain, or the evidence does not support it, Equi- 
ty will not enforce it. 6. 


17. If a testator has affected to dispose of property which 
is not his own, and has given a benefit to a person, to 
whom that property belongs, the devisee, or legatee, ac- 
cepting the benefit so given to him, must make good the 
testator’s attempted disposition. For the doctrine of 
election is, he who accepts a benefit under a deed or 
will, must adopt the whole contents of the instrument. 
Ibid. 


18. A Court of Equity will not decree the cancellation of 
conveyances, where any thing has been received, until 
repayment is made. Jb. 


19. Where there is a clear mistake, or other good cause 
for amending a sworn answer, the practice is, to file a 
supplemental answer. Martin vs. Atkinson, - - 


20. Amendments to sworn answers will be allowed, in ca- 
ses of mistake, fraud, surprise, and the discovery of new 
matter, but with great caution and difficulty. There 
is, however, no general rule, and the application is made 
to the discretion of the Court, and each case must de- 
pend very much upon its own merits. Ib, 


21. Amendments will be allowed, after replication filed. 
Ibid. 


22. Where it is made to appear to the Court, upon oath, 
that the defendant intended to swear, when he first put 
in his answer, as he desires by the amendment to be per- 
mitted to swear, it will be allowed. Jb. 


23. Where a purchaser of a tract of land, at Sheriff’s sale, 
refuses to comply with the terms of sale, and the same 


was re-sold for less money, a Court of Equity will not 
7 
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entertain a bill for specific performance of the sale, at 
the instance of the defendant, but will leave him to the 
remedy provided by the Act of 1831. Orr vs. Brown 
et al. - - - - - - - 


24. Where a bill seeks to set aside a Sheriff’s sale, on the 
ground of fraud, by the purchaser, and to enjoin the 
Sheriff from making a title to him, some specofic fraudu- 
lent act on the part of the purchaser, must be charged. 
A general allegation of fraud will not be sufficient. Jd, 


25. When a contract which is illegal, or opposed to public 
policy, has been executed in whole, or in part, and the 
parties are in pari delicto, neither a Court of Law, nor 
of Equity, will interpose to give relief to either party, 
but will leave the parties where they findthem. Adams 
vs. Barrett, - - - - - ° 


26. A judgment creditor does not acquire a specific lien 
upon the equitable estate of his debtor, by the return 
of an execution unsatisfied, but by the commencement 
of a suit in Equity, after the execution has been so re- 
turned. Blake vs. Bigelow et al. - - ° 


27. A bill demurrable for multifariousness may be dismis- 
sed by the Court of its own accord. Warthen vs. Brant- 


ley and Daniel, - - - i . 


28. This objection is not favored by the Courts. Jb. 


29. A bill filed for the settlement of two firms, is not mul- 
tifarious, where the defendant is the same, and the set- 
tlement of the one firm is indispensable to the settlement 


of the other. Jb. 


30. One defendant cannot demur for multifariousness, on 
account of the joinder of another defendant, who does 
not object. Id. 


31. An injunction will not be granted to restrain a mere 
trespass, without allegations of special facts, showing that 
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a Court of Law cannot afford an adequate remedy. An- 
thony vs. Brooks et al. - - - - 576 


See Administrator,6,7. Jurisdiction, 1 to 8. 
ESCAPE. 


See Sheriff, 1 
ESTOPPEL. 


1. If the recovery in a suit, will itself be the cause of ac- 
tion, in favor of the defendant, against the plaintiff, that 
fact will be a good defence to the first suit. Because, 
the, Courts will avoid circuity of action. Sibley vs. 
Beard, - . - - - - 


See Warranty, 4. 


EVIDENCE. 


1. A certified copy of the record of commissions from the 
Executive Office, is the highest and best evidence of the 
fact, that one who appears from his acts, to have been a 
Justice of the Peace, ina given county, during a partic- 
ular time, was not a Justice of the Peace during that 
time. Fain vs Garthright, - - - - 


2. Previous threats may be given in evidence, on a trial 
for an assault with intent to murder, either as a justifi- 
cation, or to rebut the presumption of malice. Howell 

“vs. The State, - - . is ‘ - 


3. When an Act is done to which it is necessary to as- 
cribe a motive, itis always considered, that what is said 
at the time, from which the motive may be collected, is 
a part of the res geste. Monroe vs. The State, : 


4. In general, what a party says, is not evidence in his fa- 
vor, unless it be a part of a conversation, some other 
part of which has been already given in evidence ; but 
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where the declarations of the party accompany the act, 
it becomes a part of the transaction, and is admissible. 


Ibid. 


. The declarations of a defendant, antecedent to the fact, 
are sometimes admissible, as tending to explain and re- 
concile his conduct, and to discover the quo animo with 
which the act was committed. Jb. 


. Threats, accompanied with occasional acts of personal 
violence, are admissible, to justify the reasonableness of 
the defendant’s fears, provided a knowledge of the 
threats is brought home to him. Jd. 


. Repeated quarrels may be given in evidence, to establish 
the malo animo, but you cannot go back to a remote pe- 
riod, and prove a particular quarrel, unless it be follow- 
ed up with proof of a continued difference, flowing from 
that source. Ib. 


. The character of the deceased, for violence, may be 
given in evidence, to show the motive of the slayer, 
where there is doubt whether the act was done in self- 
preservation. Ib, 


. Asa general rule, all evidence should be admitted 
which will go to show the state of feeling between the 
parties, at the time the offence was committed. Jb. 


10. The books of a corporation are admissible, to show 
the regularity and legality of their proceedings, but not 
to establish a right against third persons. Hall et al. 
vs. Carey, Assignee,  - . - . - 


11. Persons acting publicly, as the officers of a corpora- 
tion, will be presumed rightfully in office, and their of- 
ficial acts will be binding on the corporation, so far as 
third persons are concerned. 8. 


12. Notice by a Bank, that it will receive on deposit the 





INDEX. 


depreciated bills of other Banks, is no evidence of the 
insolvency of the Bank making the offer. Daniels vs. 
Kyle and Barnett, - : - - - 


13. Parol evidence is inadmissible, to prove any contract 
different from the written agreement, unless from fraud, 
accident, or mistake, the instrument fails to speak the 
intention of the parties, Wynn, Shannon § Co. vs. 
Coz, - . - - - - . 


See Administrators,1. Bankrupt Law,1. Bastardy, 2. 
Contract, 2, 5, 6. Criminal Law,1. Equity, 13, 14, 
15. Foreign Judgments, 2. Interrogatories, 1, 2, 3,4. 
Limitation of Actions,9. New Trials, 8,9. Possession, 
2. Promissory Notes,4. Will, 5,6. Witness, 1. 


EVICTION. 


See Warranty, 1, 2, 3. 


EXECUTORS. 


See Admrs. 1. 
EXECUTION. 


1. Under the Judiciary Act of 1799, an execution cannot 
issue until four days after the adjournment of the Court. 
Harris vs. Wetmore, - - - - - 64 


See Constitution, 1,2. Judgment, 2. Sheriff, 2. 
FACTOR’S LIEN. 
See Lien, 1, 2, 3. 
FAILURE OF CONSIDERATION. 
See Contract,9to12. Pleading,1. Promissory Notes, 1, 2. 
FELONY. 


See Criminal Law, 2, 3, 4. 
VOL V. 77 
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FORMER RECOVERY. 
See Possession, 2. Ejectment, 2. 
FOREIGN CORPORATIONS. 
See Attachment, 2. Jurisdiction, 1 to 7. 
FOREIGN JUDGMENTS. 


See Judgments. 
FRAUD. 


See Contract,11,12. Equity, 13, 14, 15,16. 
GARNISHMENT. 


See Promissory Notes, 5. 


GUARDIANS. 
See Admrs $v. 1. 
HONEST DEBTOR’S ACT. 


1. A notice of an application for the benefit of the “Hon- 
est Debtor’s Act,” directed to a firm by their firm name, 
is sufficient. Malendy et al. vs. Hungerford, - - 6544 


See Insolvent Debtors, 1, 2. 
INDICTMENT. 


See Bastardy, 1. 
INDORSEMENT. 


See Partnership, 1. 
INFERIOR COURT. 


See Constitution,1,2. Mandamus, 1, 2, 3. 
INJUNCTION. 


See Equity, 12, 31. 
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INSOLVENT DEBTORS. 


i. An insolvent debtor may, in a great variety of ways, 
under the laws of Georgia, give a preference, bona fide, 
to one creditor over others. Mc Whorter vs. Wright, 
Nichols §& Co. - - - - - 


2. A covenant by a surety, to pay the debts on which he 
is surety, is a valuable consideration for a grant or con- 
veyance of negroes and other property by an insolvent 
debtor. Ib. 


See Bonds,1. Honest Debtor's Act, 1. 
ISSUING OF EXECUTIONS. 


See Execution, 1. 


INTERROGATORIES. 


1. Whether, under the Judiciary Act of 1799, it is not the 
duty of the Clerk to name the commissioners and insert 
their names in the commission, before issuing it. Que- 


ry? ‘Tillinghast, Stark § Co. vs. Walton, - 


. If the relation of the commissioner to either party is 
such as to warrant the inference that he may act under 
a bias, he is not competent. 0, 


. The clerk of the attorney who sues out the commission 
is an incompetent commissioner. Id. 


. A student at law in the office of the counsel in the cause 
is an incompetent commissioner. Glanton vs. Griggs, 


JUDGMENT. 


. As a general rule, a defendant must have notice, actual 
or constructive ; otherwise no valid judgment can be 
rendered against him. To this there are several excep- 
tions: 1st. The Legislature may, by express Statute, 
dispense with notice. 2d. Notice before judgment is 
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not essential where the Statute itself provides specific 
means of relief. Flint River Steamboat Co. vs. Foster, 


2. Under the Act of 1829, judgments and executions are 
negotiable, like promissory notes payable toorder; and 
that Act does not repeal the Common Law rule which 
authorized the assignment of the equitable interest in 
a judgment. Price vs. Bradford, - : 


3. A judgment obtained in a county where the defendant 
does not reside, by an acknowledgment of service and 
jurisdiction by the defendant, is void as against subse- 
quent judgment creditors. Ga. R. R. §& Bkg. Co. 


vs. Harriset al. ‘ pans ' és ™ 


See Administrators, 4, 8, 9,17, 18. Equity,26. Evzecu- 
tion, 1. Lien, 2,3, 4,5. Jurisdiction,1to7. Practice, 
8. Swurety,1. Sheriff, 2. 


JUDGMENTS, FOREIGN. 


1. A judgment obtained in another State, has in this State, 
the force and effect of adomestic judgment ; yet it may 
be here impeached for fraud, and the jurisdiction of the 
Court which rendered it, inquired into. Davis et al. vs. 
Smith et al. - - - - - - 


2. A judgment properly rendered in another State, with 
an eviction under it, is evidence of a breach of warranty 


in Georgia. Ib. 
See Limitation of Actions, 2. 
JURISDICTION. 


1. There is no Statute Law of Georgia which authorizes 
citizens of a foreign State to be made parties to pro- 
ceedings in our Courts without their consent, and to con- 
clude them by a judgment im personam. Dearing vs. 
The Bank of Charleston, ° “ ‘ . 


194 
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2. The Act of 5 Geo. II, held to be of force in Georgia in 
its spirit ; that Act applies to citizens of the State who ab- 
‘scond or depart from the State to avoid the service of 
process, or citizens of a foreign State, who having been 
in the State, depart therefrom for the same purpose. 
Ib. 


. The property of a citizen of a foreign State, within the 
limits of this State, is subject to the jurisdiction of our 
Courts. Jb. 


. The jurisdiction of the Superior Courts of Georgia is 
co-extensive with its sovereignty ; yet they conclude by 
their judgments none but parties. Ib. 


. The Courts of this State have no extra-territorial ju- 
risdiction, and cannot make the citizens of foreign States 
amenable to their process, or conclude them by a judg- 
ment in personam without their consent. A judgment i 
personam, rendered against an inhabitant of a foreign 
State, although notice was served upon him by publica- 


tion under the 2d Rule in Equity, held to be a nullity 
astohim. Jb, 


. Ina suit in Chancery against a citizen of this State, 
who has been duly served, and also against an inhabi- 
tant of a foreign State, a decree rendered therein, held 
to be conclusive as between the complainant and the 
citizen of this State, and that it is a complete protection 
to such citizen; and the decree in such a suit cannot be 
enjoined by such foreign citizen, on the simple fact of 
non residence. Ib. 


7. A construction put upon the second rule in Equity, au- 
thorizing service to be perfected by publication in cer- 
tain cases. Ib, 


8. A judgment obtained in a county where defendant does 
not reside, by an acknowledgment of jurisdiction, is 
void as against subsequent judgments obtained in the 
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manner and place prescribed by law. The Ga. R. R. 
§& Bkg. Co.vs. Harris, etal. - - . ‘ 


JURY. 


1. No principle or rule of practice, tending to preserve 
the purity of jurors, should, in the slightest degree, be 
abandoned or impaired. Monroe vs. The State, - 


2..A juror will always be heard in his own vindication. 


Ib. 
See Charge of the Court,1to5. New Trials, 7, 8,9. 


JUSTICE OF THE PEACE. 


1. Where a justice receives the money due on papers 
placed in suit in his Court, before judgment: Held, that 
he is a collecting officer, authorized to receive the money 
and liable to be ruled for it in the Superior Court, as re- 
ceived in his official capacity. Johnson vs. Hall, - 


See Evidence, 1. 
LAWS OF GEORGIA. 


1. May be thus graduated with regard to their authority : 
1st. The Constitution of the United States. 2d. Trea- 
ties. 3d. Laws of the United States made in pursuance 
ofthe Constitution. 4th. Constitution of the State. 5th. 
The Statutes of the State. 6th. Provincial Laws in 
force 14th May, 1776. 7. The Common and Statute 
Law of England, in force in Georgia. Flint River 
Steamboat Co. vs. Foster, - - - - 


LEGACY. 


See Will, 1, 2, 3. 
LEGISLATURE. 


See Acts of the Legislature, 1, 2, 3. 
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LETTER. 






See Election,2. Sheriff, 2. 


LICENSE. 






See Retail License, 1. 






LIEN. 






1. Possession of the property, actual or constructive, is ne- 
cessary to create a factor’s lien. Kollock et al. vs. Jack- 
son, - - : -. - - - 153 











. The lien of a judgment binds all property from its date, 
and has precedence over, and is paramount to a factor’s 
lien, upon property in his possession, and all other junior 


Ib. 












liens. 









. The lien of a judgment does not vest the legal title in 
the plaintiff, of the property of the defendant, but after 
levy and sale, the title of the purchaser relates back to 
the date of the judgment. Jd. 








. One creditor cannot attack the lien of another, until it 
comes in conflict with his own. Litchton and Barker 
vs. McDougaldetal. - - - - - 1% 






5. In a contest between attachments and ordinary judg- 
ments, the lien is fixed by the judgment, and not the levy. 
Ibid. 







See Equity, 26. 






LIMITATION OF ACTIONS. 


1. A bond for titles is good color of title, although the pur- 
chase money is not paid. Fain vs. Gurthright, 6 






2. The second section of the Act of 1805, limiting suits on 
judgments obtained in other States, to be brought within 
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five years, is still in force. Branch Bank of Alabama 
vs. Kirkpatrick, - - : * ‘ 


3. Seven years adverse, uninterrupted, and continuous pos- 
session, confers a complete title to lands, in this State. 
Doe ex dem. Johnson vs. Lancaster, - - - 


4. The Statute does not run against the plaintiff, in this 
State, during the twelve months he is inhibited from su- 
ing the defendant’s executor, or administrator. Tar- 
ver vs. Cowart, - - - - 


5. When the Statute once begins to run, as a general rule, 
it is not stopped by the removal of the defendant out of 
the State. Wynn vs. Lee, Trustee, . - - 


6. There is no saving in favor of non-resident plaintiffs, 
under the Statutes of Georgia. Id. 


7. A title to personal property, acquired under the Limi- 
tation Acts of Georgia, will sustain an action for the re 
covery of property. Ib. 


8. Where A holds possession of property in another State, 
until, under the Laws of Limitation of that State, he ac- 
quires title, and B purchases the property of him, and 
brings it to this State; in an action against B, he may 
plead the Limitation Acts of the Foreign State, and his 
title under it, in bar of the action. Jb. 


9. In such a case, an exemplification of the Acts of such 
foreign State, may be read in evidence, under the gen- 
eral issue. bd. 


10. The Statute of Limitations of this State, not only bars 
the right of action, but the right of entry also. Watkins 
vs. Woolfolk, - . : . < F 


11. The Statute of Limitations is a wise and beneficial 
law, and should be made by the Courts, what it was in- 
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tended to be, a Statute of repose. Dickinson vs. Mc- 
Camey, - - - - - - - 486 


12. If there be no express promise to pay, the acknowl- 
edgment, in order to avoid the Statute, ought to contain 
an unqualified admission of a present subsisting debt, 
which the party is liable to pay, and not merely that the 
debt was once due. Jd. 


13. An acknowledgment in the defendant’s plea, that the 
signature to the note sued on is genuine, accompanied 
with a protestation that the debt has been long since 
discharged, is not such an acknowledgment as will take 
the case out of the Statute of Limitations. Jd. 


See Contract, 3. Pleadings, 1. Possession, 1, 2, 3. 
MAGNA CHARTA. 


1. The words of Magna Charta, that “no freeman shall 
be taken, or imprisoned, or be disseized of his freehold, 
or liberties, or free customs, or be out-lawed, or exiled, 
or any otherwise destroyed, or passed upon, or con- 
demned, but by lawful judgment of his peers, or by the 
law of the land,” were intended to secure the individual 
from the arbitrary exercise of the powers of Govern- 
ment, unrestrained by the established principles of pri- 
vate rights, and distributive justice. Flint River Steam- 
boat Company vs. Foster, - - - - 194 


MALICE. 


See Evidence, 2. 
MANDAMUS. 


1. Where commissioners are appointed by an Act of the 
Legislature, to carry the same into effect, and the Jus- 
tices of the Inferior Court of the county, are required 
to levy an extra tax to pay the expenses: Held, that the 


VOL. V. 78 
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commissioners had such a legal interest as would author- 
ize them to apply for a mandamus against the Inferior 
Court, on their refusal to levy the tax. Manor et al. 
vs. McCall et al. - - - - - 


. The Superior Court will not control the discretion of 
the Inferior Court, where it cannot be governed by some 
fixed principles, or rule, unless in the case of an arbitra- 
abuse of it. d. 


. But where the law imposes a specific duty, a manda- 
mus will be awarded, to compel the subordinate Court 
to perform that duty. Jb, 


MANSLAUGHTER. 
See Charge of the Court, 3. Criminal Law, 1. 
MAYHEM. 
See Criminal Law, 2, 3. 
MULTIFARIOUSNESS. 
See Equity, 2, 4, 27, 28, 29, 30. 
NEW TRIALS. 


1. May be granted in Equity causes. Nell vs. Snow- 
den, - - - : - 


2. A party is not entitled to a new trial on the ground of 
surprise, in the absence of a material witness, when no 
diligence has been used to procure his attendance, 
even though his absen:e were procured by the improper 
conduct of the other party. Carey, Assigeec, vs. King 
and Hooper, - : - - - - 


. Anew trial will be granted for disingenuous attempts, 
on the part of the prevailing party, to stifle or suppress 
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evidence, or to thwart the proceedings, or to obtain an 
unconscionable advantage; as where, by letters and per- 
suasions, a witness is induced to absent himself from 
the town in which he lived, on the day on which the 
cause was set down for trial, in order to deprive the 
other party of material testimony. 10. 


4. It is error in the Court, to intimate doubts, in its charge, 
as to thecompetency of evidence admitted before the 
jury. Monroe vs. The State, - - - - 


5. Also, to remind the jury, that the defendant has a chance 
to carry his case up tothe Supreme Court. Jb. 


6. Motions for new trials, on new matter, brought before 
the Court, should be received with great caution. I, 


7. Wherever an objection to a juror, which would be good 
ground of challenge to the favor, is not discovered till he 
is sworn, it will be good ground for a new trial. Id, 


8. A juror will be heard in bis own vindication. Id. 


9. Where there’ has been any improper separation of the 


jury, during the trial, the presumption is, that it ishurt- | 


ful to the prisoner, and the onus is on the State, to show 
it isnot. Ib. 


See Charge of the Court, 1to5. Practice,9. Will, 6. 
NON-RESIDENTS. 
See Jurisdiction, 1 t0 7. Limitation of Actions, 5, 6. 
NON-SUIT. 
1. A judgment of non-suit will not be reversed, because 


directed by the Court, without the assent of the party. 
Buggers vs. Pace, . - J ° a 


171 
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2. A motion for non-suit will be overruled, where the ja- 
ry might have inferred facts from the evidence, which 
would support the action. 1d. 


See Practice, 4, 5, 6, 7. 
NOTICE. 


See Evidence,12. Honest Debtor’s Act,1. Judgment, 1. 
Jurisdiction, 1 to 7. 


OFFICERS. 
See Evidence, 11. 
ORDINANCE. 


See Augusta, 12. 


PAROL EVIDENCE. 
See Election,1. Equity, 13,14,15. Evidence, 13. 
PAROL TRUST IN LANDS. 


See Equity, 13 to 16. 
PARTIES. 


See Ejectment,1. Equity, 4, 11. 
PARTNERSHIP. 


1. After a dissolution, one partner cannot bind his co-part- 
ner by a new contract, as an indorsement, even though 
it be for a debt due by the partners before dissolution. 
Humphries vs. Chastain, - ° ° - 


See Equity, 2, 29. 


PERFORMANCE. 


See Contract, 4 to 7. 
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PLEADING. 


1. In Georgia, upon a plea of the Statute of Limitations, 
and in all other cases, the plaintiff is entitled to prove 
new matter, in avoidance of the plea. Henry vs. Pe- 
ters, . . - - : - - 


See Johnson vs. Hall, 384. Amendment, 1. Contract, 2, 
7. Ejectment,1. Equity, 4. Limitation of Actions, 9, 
Non-suit,1,2. Practice,1. Promissory Notes, 2,6, 7. 


POSSESSION. 


1, Prior possession will prevail in ejectment over a subse- 
quent possession, acquired by mere entry, without any 
lawful right. Doe ex dem. Johnson vs. Lancaster, + 


2. But where the subsequent possession is acquired by a 
recovery in ejectment, the entry of the defendant being 
lawful, affords a better presumption of right, than the 
prior possession ; and the record of the former recovery 
may be given in evidence, if between the same parties. 


Ibid. 


3. Seven years adverse, uninterrupted, and continuous 
possession, confers a complete title to lands, tenements, 
and hereditaments, in this State. Jd. 


See Lien, 1,2. Limitation of Actions,1, 3. Trust, 1. 
PRACTICE. 


1. The English rule, that when a plaintiff demurs to a 
plea, the demurrer runs through the whole record, and 
it is the duty of the Court to give judgment against the 
party first in default, is not applicable to our Courts. 


Wynn vs. Lee, - - - - . , 


2. In the argument of a cause before the jury, the party 
entitled to the conclusion shall state to opposing counsel 
the grounds in the pleadings, upon which he expects to 


311 


39 
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rely, and the points of law he intends to make to the 
Court, and shall read or present to him the authorities 
he intends to use. And the counsel in conclusion, 
shall be confined to the grounds, points and authorities 
thus exhibited. Ib. 


3. An exception to a declaration taken at the ¢rial term, 
which would not be good in arrest of judgment, will not 
be allowed. Hall et al.vs. Carey, Assignee, - . 


4. A rule Nisi, to set aside a non-suit, “ so soonas counsel 
can be heard,” is not returnable absolutely during the 
term, but is to be considered at the convenience of the 
Court. King and Hooper vs. Carey, Assignee, - - 


5. If the minutes show no action on such a rule, it will not 
be dismissed for default of plaintiff, but will be consider- 
ed as continued by the Court. But if the opposite par- 
ty move to speed the cause, and the movant shows no 
sufficient excuse, then Quere? Ib. 


6. A rule zisi is sufficiently certain, which sets forth the 
grounds taken so plainly, as to notify the opposite party 
of what he is called to answer, and to enable the Court 
to render a certain judgment on them. Id. 


7. A rule isi will not be dismissed for uncertainty, be- 
cause not returnable on a day certain in term. 1d. 


8. After a cause has been submitted to a petit jury, either 
party has a right to confess judgment, reserving the lib- 
erty of appeal, with or without the consent of the other 
party. Hicks vs. Ayer, - - - ‘ 


9. The 61st rule, requiring a brief of the testimony to be 
filed in all applications for a new trial, is ¢mperative, and 
if not complied with, the rule zisz will ke dismissed. 
Turner vs. Rawson, - : ° ° . 


See Ejectment,1. Equity, 4, 5,6, 7, 8, 9, 10, 11,19, 
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20, 21, 22. Justice of the Peace, 1. Limitation of 
Actions,9. Siander, 1. 


PRACTICE SUPREME COURT. 


1. Where the evidence is sufficiently set forth in the Bill 
of Exceptions, to enable the Court to understand and 
decide the points of law excepted to, the Writ of Error 
will not be dismissed. Adams, Admr. vs. Barrett, - 


See Writ of Error, 1, 2, 3. 
PROMISSORY NOTES. 


1. As a general rule, the holder of negotiable paper will — 
be presumed to be a dona fide holder, and will not be 
bound to prove that he has paid value for it, until the 
other party shows a want or failure of consideration, or 
that the note had been lost or stolen before it dame to 
the possession of the holder. Nellvs. Snowden, . 


2. In an action by an assignee on the following instru- 


ment, “I agree to take of Burr, Mizell & Co. a fifty- 
saw cotton gin, cast-steel saws, fine teeth, and improved 
brush, nine inches in the circle ; the gin to be delivered 
at my house by 1st September next. The said Burt, 
Mizell & Co. warrant the said gin to perform well in 
every respect, or they will make it do so at their own 
expense. For which I promise to pay Burr, Mizell & 
Co. or bearer, one hundred dollars, by 1st January, 
1847 :” Held, that failure of consideration might be 
plead and proved. Hodges vs. Hall, - - - 


. Ina suit upon negotiable paper, the defendant will not 
be permitted to raise the question of ¢itle, unless it is 
necessary for his defence. Hall, et al. vs. Carey, As- 
signee, - - - - - < 


. A party who acquires title to a bill or note before due, 
but with express notice of a defect or incumbrance, is 
so far identical with the previous owner, that his decla- 
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rations or admissions while owner, may be received in 
evidence against such party. Glanton vs. Griggs, - 


. A, the debtor of B, upon a negotiable note not due, is 
summoned by C, the creditor of B, to answer upon pro- 
cess of garnishment; B subsequently transfers the note 
to D, with express notice of the pendency of the gar- 
nishment: Held, that judgment against A, in favor of 
the attaching creditor, may be pleaded in bar of the suit 
of D, the assignee of the paper. Jd. 


. A note made payable to A, “lawful attorney of B,” is 


payable to A, and may be sued on by him or his ad- 
ministrator, after hisdecease. Austell, Admr.vs. Rice et al. 


7. An infant, by prochein ami, may sue upon a note made 
payable to itself. Id. 


See Administrators, 3, 4,5, 10. Bank Check,1,2. Jus- 
tice of the Peace,1. Partnership, 1, 


PROVINCIAL LAWS. 
See Laws of Georgia, 1. 
PUBLICATION. 


See Jurisdiction,7. Will, 4. 
PURCHASER AT SHERIFF'S SALE. 

See Equity, 23,24. Lien, 3. 

RECORD. 
See Evidence, 1. 

RES GEST. 
See Evidence, 4. 

RETAIL LICENSE. 


1. Where a person obtains a license to retail spirituous li- 
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quors for twelve months, from the Clerk of the Inferior 
Court, according to the provisions of the Act of 1809, 
and pays a valuable consideration therefor, the corpo- 
rate authorities of a City Council, by an ordinance en- 
acted subseqoent to the date of such license, cannot, with- 
in the limits of the same county, impose and collect any 
additional tax, or impair the rights of the party, acquir- 
ed under the law as it stood at the time such license 
was granted. Mayor, Sc. Rome,vs. Lumpkin etal. - 


RETURNS. 


See Admrs. 1. 


See Retail License, 1. 
RULE NISL 


See Practice, 4to7. . 
RULES OF COURT. 
? 


See Jurisdiction, 7. 
SERVICE. 


See Equity,9. Jurisdicticn, 1 to 7. 
SET OFF. 


See Administrators, 15, 17, 18. 
SHERIFF. 


1. Where the sheriff arrested a defendant under ca. sa. 
and took a bond for his appearance yor /ess than twice 
the amount of the creditor’s claim in good faith: Held, 
that the escape was negligent and not voluntary, and that 
the sheriff might retaxe the defendant, and discharge an 
attachment for contempt by surrendering him in Court. 
Colley vs. Morgan,  - - 


VOL V. 79 
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2. A letter addressed by the plaintiff’s attorney to the 
sheriff, authorizing him to allow certain payments in 
calculating the amount due on sundry fi. fas. does 
not give that officer power to enter those sums as cred- 
its upon said fi. fas. Hardenetal.vs. Central Bank, - 449 

See Equity, 9, 31. 

SHERIFF'S SALE. 

See Lien, 3. Equity, 23, 24. 

SLAVES AND FREE PERSONS OF COLOR. 

See Administrators,3. Will, 3. 

SLANDER. 


1. In actions of slander, where the damages assessed are 
less than forty shillings, the plaintiff can have no more 
costs than damages. Hardenvs. Lumpkin, - - 

SPECIFIC PERFORMANCE. 

See Equity, 16. 

STATUTE OF LIMITATIONS. 

See Limitation of Actions. Pleading, 1. 

STATUTES. 

See Limitation of Actions, 2. 

STEAMBOATS, &e. 

See Constitution, 7. : 

STUDENT AT LAW. 


See Inierrogatories, 4. 





INDEX. 
SUBPCENA. 
See Equity,7, 8,9,10. Jurisdiction, 7. 
SUPERIOR COURTS. 


See Continuance, 1. Jurisdiction,1to8. New Trials, 1. 


SUPREME COURT. 


1. Is strictly an appellate tribunal, and corrects only decis- 
ions upon questions actually presented for the determi- 
nation of the Superior Courts. Doe ex dem. Johnson vs. 


Lancaster, - - . - - 
' 


See Continuance, 1. 
SURETIES. 
i. A surety, who has paid a judgment against himself and 


his principal, which appears to be dormant, is entitled to 
an order, giving him the control of the same, to test his 


right to use the same for his remuneration. Davenport 
vs. Hardeman, - : - P - ‘ 


See Administrators, 3, 12,17. Insolvent Debtors, 2. 
TAX, EXTRA. 
See Manor vs. McCall, - 
TENDER. 
See Contract, 5, 6. 
THREATS. 


See Evidence, 3, 4, 6,7. 





See Contract, 1, 2. 


TREATIES. 
See Laws of Georgia, 1. 
TRESPASS. 


See Equity, 31. 


TRIAL BY JURY. 


1. General observations on trials by jury. Flint River 
Steamboat Co. vs. Foster, - - - . 194 


2. Trial by jury is a privilege that may be waived, and 
when the defendant has an opportunity to demand it, 


and omits to do so, he cannot complain. Jd. 


See Constitution, 1, 2, 4,5,6,7. Jurors,1. Magna Char- 
ta,1. New Trials, 4 to 9. 


TROVER. 


See Will, 3. 
TRUST. 


1. The mere possession of personalty by the cestui que 
trust, does not amount to an execution of the trust, es- 
pecially if the interest of remainder-men are affected. 


Wynn vs. Lee, - - - . ‘ ‘ 


See Insolvent Debtors, 2. 
VENDOR AND PURCHASER. 


See Election,1, 2. Contract,1 to8. Will, 1. 





INDEX. 
WARRANT. 
See Bastardy, 2. 


WARRANTY. 


1. A fraudulent combination between the covenantee and 
the plaintiff in ejectment, will preclude the idea of an 
eviction upon title paramount. Davis et al. vs. Smith 
etal, - - . - - - - 


2. The eviction, to constitute a breach of the warranty of 
title, must be founded on a title paramount. Jb, 


3. The measure of damages for the breach of a covenant 
of warranty of title, is the purchase money, with interest 
from the time of the sale of the land. Ib. 


4. If a company composed of A, B & C, sell personalty 
with implied warranty to D, E & F, and D, without a 
title from D, E & F, or from any one claiming under 
them, sells the same property to A, and he is disposses- 
sed, and sues D on an implied warranty ; if A had knowl- 
edge of the defect of the title at the time he bought from 
D, there is no implied warranty from D to A. And if, 
in such a case, there is an implied warranty, it may be 
avoided for fraud, in A’s suppression of the fact that the 
title was not good. Sibley vs. Beard, - - - 


See Administrators, 4, 13, 15. Election, 3. Estoppel, 1. 
Foreign Judgments, 2. Promissory Notes, 2. 


WATER LOT COMPANY. 


See Equity, 12. 
WILL. 


1. Where a tract of land was devised by a testator, and 
subsequently sold by his son, purporting to be agent, 
who gave a bond as agent, and after his death, the 
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son, as executor, made titles: Held, that the devise, un- 
der the will, was not defeated by such sale, without 
showing some authority from the father to the son, to 
make such sale, as his agent. Beal et uz. vs. Crafton, 


2. Asa general rule, specific legacies of a productive na- 
ture, bear interest. Jd. 


3. Where a testator beqeathed to his wife a certain negro 
slave, so long as she should reside on a particular plan- 
tation, and made no other disposition of her, and the ne- 
gro was duly distributed to the legatees under the will: 
Held, that an administrator de bonis non, &c. could not 
recover possession of the negro after the death of the 
legatee. Bates, administrator, §c. vs. Woolfolk, - 


4. The usual mode in which assent to a will is manifested, 
is by subscribing it, or acknowledging the signature in 
the presence of the witnesses, and ordinarily, the execu- 
tion would constitute sufficient evidence of the testator’s 
knowledge of its contents. Beall vs. Mann, Exr. 


5. The presumption is strong against a party preparing a 
will, who takes a benefit under it, and although it will 
not be declared void on that account, strong evidence of 
intention in such a case will be required. Ib. 


6. In an issue of devisavit vel non, the Court will not re- 
mand the cause for a re-hearing on account of irregular- 
ities on the trial, being satisfied from the testimony, that 
justice has been done, especially if the will itself ap- 
pears to be reasonable, and the Court and jury below 
concur in opinion, as to the capacity of the testator, and 
the fairness of the will. 6. 


WITNESS. 
1. A brings ejectment for land, and holds B’s deed as part 


of his claim of title. B is offered as a witness for defen- 
dant, and upon his voir dire states, that he never made 





INDEX. 


the deed under which A claims; that he has given his 

bond for titles to the defendant, and holds his notes, and 

had been notified by him to appear and defend: Held, 

that B was an incompetent witness. Fain vs. Garth- 

right, - - - : - : - 

2. A co-defendant to a Bill in Equity, who is made so for 
mere form’s sake, is a competent witness, if no decree 
be prayed againsthim. Ragan and Key vs. Echols, 


See New Trials, 2, 3. 
WRIT OF ERROR. 


1. The writ of error and citation need not, and ought not 
to be filed until the filing of the original notice, with en- 
try of service thereon. Anderson vs. The Darien Bank, 


2. The writ of error will be dismissed, if no original no- 
tice of the signing and certifying of the bill of exceptions 
is filed, as required by the Statute, nor will an acknowl- 
edgment of service of a copy notice of the filing of the 
bill ofexceptions, be considered a compliance with the 
Statute. Jb. 


3. The writ of error and citation, if without date, may be 
amended, if there is any thing in the record to amend 


by. Jb. 





